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(7) Any other matters which may ex-
pedite the disposition of the proceed-
ing.

(b) Exchange of witness lists and docu-
ments. Unless otherwise ordered by the
Presiding Officer, each party at the
prehearing conference shall make
available to all other parties (1) The
names of the expert and other wit-
nesses he intends to call, together with
a brief narrative summary of their ex-
pected testimony, and (2) copies of all
documents and exhibits which each
party intends to introduce into evi-
dence. Documents and exhibits shall be
marked for identification as ordered by
the Presiding Officer. Documents that
have not been exchanged and witnesses
whose names have not been exchanged
shall not be introduced into evidence
or allowed to testify without permis-
sion of the Presiding Officer. The Pre-
siding Officer shall allow the parties
reasonable opportunity to review new
evidence.

(c) Record of the prehearing conference.
No transcript of a prehearing con-
ference relating to settlement shall be
made. With respect to other prehearing
conferences, no transcript of any pre-
hearing conferences shall be made un-
less ordered by the Presiding Officer
upon motion of a party or sua sponte.
The Presiding Officer shall prepare and
file for the record a written summary
of the action taken at the conference.
The summary shall incorporate any
written stipulations or agreements of
the parties and all rulings and appro-
priate orders containing directions to
the parties.

(d) Location of prehearing conference.
The prehearing conference shall be
held in the county where the respond-
ent resides or conducts the business
which the hearing concerns, in the city
in which the relevant Environmental
Protection Agency Regional Office is
located, or in Washington, DC, unless
(1) the Presiding Officer determines
that there is good cause to hold it at
another location in a region or by tele-
phone, or (2) the Supplemental rules of
practice provide otherwise.

(e) Unavailability of a prehearing con-
ference. If a prehearing conference is
unnecessary or impracticable, the Pre-
siding Officer, on motion or sua sponte,
may direct the parties to correspond

with him to accomplish any of the ob-
jectives set forth in this section.

(f) Other discovery. (1) Except as pro-
vided by paragraph (b) of this section,
further discovery, under this section,
shall be permitted only upon deter-
mination by the Presiding Officer:

(i) That such discovery will not in
any way unreasonably delay the pro-
ceeding;

(ii) That the information to be ob-
tained is not otherwise obtainable; and

(iii) That such information has sig-
nificant probative value.

(2) The Presiding Officer shall order
depositions upon oral questions only
upon a showing of good cause and upon
a finding that:

(i) The information sought cannot be
obtained by alternative methods; or

(ii) There is a substantial reason to
believe that relevant and probative evi-
dence may otherwise not be preserved
for presentation by a witness at the
hearing.

(3) Any party to the proceeding desir-
ing an order of discovery shall make a
motion therefor. Such a motion shall
set forth;

(i) The circumstances warranting the
taking of the discovery;

(ii) The nature of the information ex-
pected to be discovered; and

(iii) The proposed time and place
where it will be taken. If the Presiding
Officer determines that the motion
should be granted, he shall issue an
order for the taking of such discovery
together with the conditions and terms
thereof.

(4) When the information sought to
be obtained is within the control of one
of the parties, failure to comply with
an order issued pursuant to this para-
graph may lead to (i) the inference that
the information to be discovered would
be adverse to the party from whom the
information was sought, or (ii) the is-
suance of a default order under
§ 22.17(a).

§ 22.20 Accelerated decision; decision
to dismiss.

(a) General. The Presiding Officer,
upon motion of any party or sua
sponte, may at any time render an ac-
celerated decision in favor of the com-
plainant or the respondent as to all or
any part of the proceeding, without
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further hearing or upon such limited
additional evidence, such as affidavits,
as he may require, if no genuine issue
of material fact exists and a party is
entitled to judgment as a matter of
law, as to all or any part of the pro-
ceeding. In addition, the Presiding Offi-
cer, upon motion of the respondent,
may at any time dismiss an action
without further hearing or upon such
limited additional evidence as he re-
quires, on the basis of failure to estab-
lish a prima facie case or other grounds
which show no right to relief on the
part of the complainant.

(b) Effect. (1) If an accelerated deci-
sion or a decision to dismiss is issued
as to all the issues and claims in the
proceeding, the decision constitutes an
initial decision of the Presiding Offi-
cer, and shall be filed with the Re-
gional Hearing Clerk.

(2) If an accelerated decision or a de-
cision to dismiss is rendered on less
than all issues or claims in the pro-
ceeding, the Presiding Officer shall de-
termine what material facts exist with-
out substantial controversy and what
material facts remain controverted in
good faith. He shall thereupon issue an
interlocutory order specifying the facts
which appear substantially
uncontroverted, and the issues and
claims upon which the hearing will
proceed.

Subpart D—Hearing Procedure
§ 22.21 Scheduling the hearing.

(a) When an answer is filed, the Re-
gional Hearing Clerk shall forward the
complaint, the answer, and any other
documents filed thus far in the pro-
ceeding to the Chief Administrative
Law Judge who shall assign himself or
another Administrative Law Judge as
Presiding Officer, unless otherwise pro-
vided in the Supplemental rules of
practice. The Presiding Officer shall
then obtain the case file from the Chief
Administrative Law Judge and notify
the parties of his assignment.

(b) Notice of hearing. If the respondent
requests a hearing in his answer, or one
is ordered by the Presiding Officer
under § 22.15(c), the Presiding Officer
shall serve upon the parties a notice of
hearing setting forth a time and place
for the hearing. The Presiding Officer

may issue the notice of hearing at any
appropriate time, but not later than
twenty (20) days prior to the date set
for the hearing.

(c) Postponement of hearing. No re-
quest for postponement of a hearing
shall be granted except upon motion
and for good cause shown.

(d) Location of the hearing. The loca-
tion of the hearing shall be determined
in accordance with the method for de-
termining the location of a prehearing
conference under § 22.19(d).

§ 22.22 Evidence.
(a) General. The Presiding Officer

shall admit all evidence which is not
irrelevant, immaterial, unduly repeti-
tious, or otherwise unreliable or of lit-
tle probative value, except that evi-
dence relating to settlement which
would be excluded in the federal courts
under Rule 408 of the Federal Rules of
Evidence is not admissible. In the pres-
entation, admission, disposition, and
use of evidence, the Presiding Officer
shall preserve the confidentiality of
trade secrets and other commercial and
financial information. The confidential
or trade secret status of any informa-
tion shall not, however, preclude its
being introduced into evidence. The
Presiding Officer may make such or-
ders as may be necessary to consider
such evidence in camera, including the
preparation of a supplemental initial
decision to address questions of law,
fact, or discretion which arise out of
that portion of the evidence which is
confidential or which includes trade se-
crets.

(b) Examination of witnesses. Wit-
nesses shall be examined orally, under
oath or affirmation, except as other-
wise provided in these rules of practice
or by the Presiding Officer. Parties
shall have the right to cross-examine a
witness who appears at the hearing
provided that such cross-examination
is not unduly repetitious.

(c) Verified statements. The Presiding
Officer may admit an insert into the
record as evidence, in lieu of oral testi-
mony, statements of fact or opinion
prepared by a witness. The admissibil-
ity of the evidence contained in the
statement shall be subject to the same
rules as if the testimony were produced
under oral examination. Before any
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